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Atherton and Haddock Cases. 

It is submitted that not only is there no conflict be¬ 
tween these two cases, but that the one is the corollary 
of the other, and if the opinion in the Atherton case be 
read in the light of earlier opinions by its learned author, 
it will be manifest that, if living at the time, he would 
have been with the majority of the court in th e Haddock 
case. 

All the way through the opinion Mr. Justice Gray em¬ 
phasizes his recognition of the jurisdiction of the appro¬ 
priate court of any State to pass a decree affecting the 
status of one (or, in the case of the marriage relation, of 
two) of its own citizens. 

The keynote is struck at page 163 (line 12 from top), 
in the citation from Pennayer vs. Neff, in recognition of 
the power of a State to affect the status of one of its 
citizens towards a nonresident by proceedings binding 
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within the State, although without personal notice to 
such nonresident. 

The opinion then goes on to discuss the effect of such 
proceedings upon a wife who unjustifiably (page 163, line 
7 from bottom) refuses to live with her husband and 
recognizes the law as being that a divorce against such 
wife is valid everywhere, because (page 164, line 3 from 
top) if a wife is living apart from her husband without 
sufficient cause, his domicil is in law her domicil, even 
though she is not personally within the State of his 
domicil. 

§ 

No Presumption Against Husband From Wife’s Leaving 
Him—She Must Justify Her Action. 

If the wife should leave her husband and live else¬ 
where within the State, it would manifestly not be pre¬ 
sumed that it was because of the husband's fault. 

Likewise, if she should leave him and remove from the 
State “ under circumstances as to which there was no 
evidence " (page 167, bottom line), it would not be pre¬ 
sumed that it was because of his faidt. 

In other words, if she would justify her action in leav¬ 
ing her husband, she must produce evidence of such 
justification, otherwise it will be presumed that her de¬ 
parture was unjustifiable. There being no evidence as to 
the circumstances, in an action by the wife against the 
husband, as in an action by the husband against the 
wife, the husband starts in with a prima facie case in 
his favor, and there being no explanation offered by the 
wife, nothing more than such presumption in his favor 
would be required to justify a decree in his favor. The 
presumption is evidence. 

Kohner vs. Cap. Traction Co., 22 App. Cas., D. C., 
181, 189. 
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It is freely conceded that the rigor of the English rule 
exists in this country to the extent that the domicil of 
the husband is presumed to be that of the wife, and 
such (“matrimonial”) domicil, like any other domicil , 
once acquired is presumed to continue until shown to 
have been changed. 

Anderson vs. Watt, 138 U. S., 694, 706. 

It seems to be considered that what is known as the 
“American Doctrine” of matrimonial domicil originated 
with the Atherton case. 

11 Bench and Bar, 37. 

Its use in the Haddock case (page 581, line. 12 from 
bottom) is technically more correct, for in the Atherton 
case (page 171, line 9 from top) it is employed in a fig¬ 
urative sense, and when thus recognized it ought not to 
confuse. Its application in the Haddock case was not 
new. 

Gordon vs. Yost, 140 Fed. Rep., 79, 81. 


Its use in the Atherton case affords no basis for the 
erroneous opinion that some critics seem to hold, namely, 
that a married woman may have two domicils—one of 
them matrimonial, the other actual (physical). 

The conception of the matrimonial domicil is a mere 
method of determining what the law will regard as the 
wife 4 s actual domicil. They can not conflict. One is 
evidential, the other a matter of substantive laiv. 

In saying that Kentucky was the “only” matrimonial 
domicil of the Athertons, Mr. Justice Gray merely meant 
that the husband had never resided in any other State 
than Kentucky at any time since the marriage and that 
the wife had never resided elsewhere than in Kentucky 
during the cohabitation of the parties; in other words, 
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that there was absolutely nothing to rehut the presump¬ 
tion that her domicil was, in legal contemplation , still 
in Kentucky. 

§ 

Atherton Case, p. 171, line 9 from top. 

Haddock Case, p. 581, line 12 from bottom. 

Matrimonial Domicil not a Place, It is a Means of Ascer¬ 
taining Where the Place is. 

For an illustration of the error resulting from regard¬ 
ing matrimonial domicil only in its figurative sense, i.e., 
as a place, instead of the principle or theory, upon which 
the locality of the place is to be determined, see the 
article: 

Matrimonial Domicile as a Basis for Divorce, 21 
Ilarv. Law Review, 296. 

The article in question recognizes, nevertheless, the 
plain fact that no matrimonial domicil continues to ex¬ 
ist anywhere after cohabitation ceases, without the 
wife’s fault, of course. 

This presumption of matrimonial domicil (constructive 
domicil because of the existence of the matrimonial re¬ 
lation) is a presumption of fact , however, and not of 
law, and in saying that Kentucky was (“had been”) the 
“only matrimonial domicil” the learned Justice did not 
intimate that such matrimonial incident might not have 
been terminated, but merely that there was no evidence 
of termination. It was, therefore, presumed to con¬ 
tinue. 

Leading up to the court’s conclusion in the Atherton 
case that the decree of the Kentucky court was entitled 
under the facts as appearing from the evidence (and by 
presumption) to full faith and credit under the Consti¬ 
tution of the United States, Mr. Justice Gray discusses 
a separate class of cases as entitled to recognition upon 
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the principles of comity. Thus indicating that not all 
divorce decrees valid in the State of their rendition must 
be recognized beyond State lines, but that certain decrees 
may be so recognized, provided that they are valid 
within the State where passed, and provided further that 
they are not, for any reason, in contravention of the 
public policy of such outside State. 

Thus would the learned justice seem to have answered 
in advance the dissenting opinions in the Haddock case, 
for decrees of the latter class are in no way affected by 
the full faith and credit clause of the Constitution, the 
said clause being wholly inapplicable thereto. The same 
learned justice had already laid down the rules appli¬ 
cable to mere comity in such cases, in Milton vs. Guyot, in 
which it is declared that the American rule that the fraud 
and perjury for which a decree may be prevented from 
being recognized on the ground of comity must be ex¬ 
trinsic to the matter tried, applies only to contested 
cases, and, therefore, not to a case of a decree rendered 
upon constructive process. 

Hilton vs. Guyot, 159 U. S., 113, 207. 

U. S. vs. Minor, 114 U. S., 233, 240, 241, 243. 


The opinion in the Minor case is by Mr. Justice Miller, 
but it is cited by Mr. Justice Gray in Hilton vs. Guyot, 
page 207. 

From the reference in the Atherton case (p. 167), to 
principle of comity and the local Statute of Massa¬ 
chusetts and, again, to interstate comity (p. 169, line 18 
from bottom), it .is obvious that the author of the opin¬ 
ion in the Atherton case puts into two distinct classes 
(1) those cases where it appears that the wife was justi¬ 
fied in leaving her husband before she became domiciled 
in another State, and (2) those cases where there is no 
evidence of any such justification, as in the Atherton 
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case, in which latter event the full faith and credit 
clause, of course, applies. 

Mr. Justice Gray never intended to overrule, nor to 
limit, nor explan away by anything said in the Atherton 
case, the doctrine of Hilton vs. Guyot to the effect that 
judgments and decrees, affecting status and which upon 
certain contingencies will be recognized by comity , may 
be impeached for fraud or perjury unless they were ren¬ 
dered in contested cases. 

Of necessity, if the appellee’s testimony in this case 
is true, the Virginia decree must have been procured 
by means of fal§e and fraudulent testimony on the part 
of the appell^pt^ul will not be recognized in this juris¬ 
diction uponJ)rijiciples oT comity. 

Mr. JusticeHiVliite, tfho jvrSte the opinion in the Had¬ 
dock case, participated al£<? fn'-the Atherton case. He 
sees no conflict between the’cases, but limits the point 
decided to the proposition that (p. 571, lines 6 and 7 
from bottom) the courts of the State of the hus¬ 
band’s domicil may disregard the wife’s unjustifiable 
absence therefrom, and (p. 5S9, line 10 from top) he ex¬ 
pressly holds that the question of the wife’s justification 
in leaving her husband is the “jurisdictional question .” 

It is evident from the appellant’s own testimony (Rec., 
p. 354) that the wife attempted to terminate the matri¬ 
monial domicil (if it ever existed in Virginia). Of course, 

if the court discredits her testimonv her efforts in that 

•/ 

direction were futile, for the court will “disregard her 
absence, if unjustifiable.” 

Respectfully submitted. 

WM. M. LEWIN, 
Attorney for the Appellee. 















